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Trustee John T. Lee(“ Chapter 7 Trusteg”) apped sthe bankruptcy court! order granting summery
judgment infavor of Defendant Nationd Home Centers, Inc. (* Defendant”) in connection with the Chapter
7 Trustee' s avoidance action. In his complaint, the Chapter 7 Trudtee seeks to avoid as preferentid
pursuant to 11 U.S.C. § 547 certain mortgages granted by debtors Ronad Bodenstein and Barbara
Bodengein (“ Debtors’) to the Defendant. The bankruptcy court dismissed the complaint asuntimely. We
have jurisdiction over this goped from thefind order of the bankruptcy court. See 28 U.S.C. § 158(b).
For the reasons set forth below, we affirm,

ISSUE

Theissue on goped iswhether the Chapter 7 Trusteg s complaint to avoid preferentid tranders
to the Defendant is time barred by the gatute of limitations set forth in 11 U.S.C. § 546(a) where the
adversary proceeding was initiated more than two years after the commencement of the bankruptcy case,
which wasfiled under Chepter 13 and later converted to Chepter 7, or whether the datute of limitations
was equitably tolled during the pendency of the Debtors Chepter 13 case. We condudethat the datute
of limitations was not equitably tolled during the pendency of the Debtors Chapter 13 case and the
adversary proceeding istime barred by 11 U.S.C. § 546(a).

BACKGROUND

On November 21, 1996, the Deltorsfiled avoluntary petition for rdief under Chapter 13 of Title
11 of the United States Code (the* Bankruptcy Code’) intheWestern Didrict of Arkansas. Shortly before
filing their bankruptcy petition, the Debtors executed severd mortgeges in favor of the Defendant
encumbering various parcds of red edate.

In the Statement of Financid Affars filed by the Debtors in connection with their Chapter 13
petition, in response to the request to disdose dl payments aggregating more than $600 to any creditor
mede within ningty daysimmediately preceding the filing of the benkruptcy petition, the Debtors inserted
thefdlowinglanguage “Numerouspaymentsfitting thiscategory have been meade, and duetothar volume
they aenct avallablea filing[.] AsDebtor intendsto pay al creditorsin full, it isexpected that avoidance
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of preferenceswill not beanissueinthiscase” 1nresponseto arequest to disclose property repossessad,
foreclosed, trandferred in lieu of foredosure, or returned within one year immediatdy preceding the
commencamean of the case, the Debtors disclosed that “NHC . . . hd]g picked up certain property and
hag reduced [itg debt by that amount” and that * Other returns have beenmadeto NHC and aresmply
too numerous to prepare before filing as Debtor has done $400,000 in business with them over the last
year.” Inregponseto arequest to disclose dl assgnments of property for the benefit of creditors within
120 days preceding the bankruptcy filing, the Debtors disclosed thet “Nationd Home Center has been
assigned $200,000 in mortgages on a debt of 190,000, which was to have stisfied their dam” and
identified the terms of the assgnment as*“to be pad upon sae of houses”

David D. Coop served as trugtee in the Debtor's Chapter 13 case. As aresult of his prior
gopointment asstanding Chapter 13 Trugteein the Eastern and Western Didricts of Arkansas, Mr. Coop's
(herainafter “Chapter 13 Trustee’) gppointment as Chapter 13 Trugtee in the Debtors  case became
effective on November 21, 1996, the date the Debtors Chapter 13 petition wasfiled.

The Debtors owned numerous parcds of red estate. They intended to sdll the propertiesand to
use the sdle proceeds to pay thelr creditors. During the course of the Chapter 13 case, the Debtors filed
a sies of plans before ultimatdy confirming a plan. One verson of the Debtors plan contained a
provison that al mortgages which may potentidly be avoided as preferentid shal not be paid & dosing
and ingeed the funds shdl be paid to the Chepter 13 Trustee pending an adjudication of the potentid
preferences® Sx later versons of the Debtors plan, induding the plan which was ultimatdy confirmed,
eech indicate that dl creditors will be paid in full and therefore no preference actions can be brought 3

*The Debtors plan dated February 18, 1997, contains the fallowing languege:

All mortgeges after 8/21/96 that are nat for vaue given a time of mortgage for antecedent
debts shdl not be paid a dosing of sale, but shall be paid into the Chepter 13 Trustee pending
adjudication of preference issues.

3Each of the Debtors plans dated July 10, 1997, September 5, 1997, November 24, 1997,
Jenuary 30, 1997, March 13, 1997, and March 26, 1997, contains ether the following or virtualy

identicdl languege:

NOTE THAT DUE TO 11 U.SC. 547(b)(5), AND THE FACT THAT THERE ARE
SUFFICIENT ASSETSTO PAY ALL CREDITORS 100% (WHICH ISASMUCH OR
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Three later versons of the Delators plan, induding the confirmed plan, contain additiond languege thet
expresdy daesthat in the event dl creditors are not paid in full by a certain date, dl avallable causes of
action induding preference avoidance actions shdl be available to any party in interest who has legd
standing to pursue such causes of action.*

During the course of Chapter 13 case, the Debtors obtained authority from the bankruptcy court
to I various parcds of red edate. The sdle proceeds from the properties encumbered by mortgagesin
favor of the Defendant were held by the Chapter 13 Trustee pending a determination as to whether the
Defendant’s mortgeges were vdid.  Ultimatdly, the bankruptcy court entered three consent judgments
rdating to the sales of three separate properties in which the Defendant assarted a security interest. Each
judgment provided for the payment of the Defendant’ s mortgage on the respective property from the
respective sde procesds and contained the following finding of fact: “Tha pursuant to 11 U.SC.
8 547(b)(5)(A), there are no preference issues to litigate because no creditor should recaivelessthan full
payment on dlowed daims™

The Chapter 13 Trustee did not fileany preference actions againg the Defendant. By order dated
August 25, 1998, the Debtors case was converted from Chapter 13 of the Bankruptcy Codeto Chapter

MORE THAN THEY WOULD BE PAID IN A CHAPTER 7 CASE), NO PREFERENCES
CAN BE AVOIDED IN THISCASE, AND ALL PREPETITION MORTGAGESWILL
BE HONORED AND PAID AT FUTURE CLOSNGS

TheMarch 26, 1998, plan was ultimatdy confirmed.

“The Debtors plans dated January 30, 1998, March 13, 1998, and March 26, 1998, each
contain the fallowing languege:

IN THE EVENT THAT ALL CREDITORSARE NOT PAID 100% OUT OF THE
PROPERTIES SOLD BY 4/1/98, ALL AVAILABLE CAUSES OF ACTION UNDER
THE BANKRUPTCY CODE OR CASE LAW INCLUDING BUT NOT LIMITED TO
PREFERENCE AVOIDANCE ACTIONS SHALL BE AVAILABLETOANY PARTY IN
INTEREST WHO HASLEGAL STANDING TO PURSUE SUCH CAUSES OF
ACTION.

°Each of these ordersis dated August 28, 1997, and rdates to the distribution of proceeds of
sdes previoudy authorized by the bankruptcy court.
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7. The Chapter 7 Trustee was gppointed asinterim trustee for the Debtors' converted Chapter 7 caseon
Augug 25, 1998. On February 12, 1999, the Chapter 7 Trudtee initiated this adversary proceeding by
filing his complaint to avoid preferentid trandfers to the Defendant.

STANDARD OF REVIEW

We review thebankruptcy court’ sgrant of summeary judgment denovo. Clark v. Kdlogg Co., 205
F.3d 1079, 1082 (8" Cir. 2000); Hrst Bank of Mariettav. Hogge, 161 F.3d 506, 510 (8th Cir. 1998).
Summary judgment infavor of the Defendant is gppropriate wherethereisno genuineissue of materid fact
and the Defendant is entitled to judgment asamater of lav. Clark, 205 F. 3d at 1082; Hooge, 161 F.
3d at 510.

DISCUSS ON

Pursuant to Section 547 of the Bankruptcy Code, atrustee can avoid certain preferentiad trandfers
mede by a debtor to a creditor prior to thefiling of the debtor’ s bankruptcy petition. Pursuant to Section
546(a) of the Bankruptcy Code, an avoidance action under Saction 547 may not be commenced until after
the earlier of

() thelater of —

(A) 2yeasdte theentry of the order for rdief; or

(B) 1 yea dter the gopointment or dection of the firg trustee under section 702,
1104, 1163, 1202, or 1302 of thistitleif such gopointment or such dection occurs
before the expiration of the period specified in subparagraph (A); or

(2 thetimethecaseisdosed or digmissed.
11 U.S.C. 8546(a).
In order to determine if the Chapter 7 Trudee initiated the adversary proceeding agang the

Defendant in atimdy manner, we gpply the formula st forth in Section 546(a) of the Bankruptcy Code
to thefactsat hand. The Debtorsfiled their petition on November 21, 1996 and the order for relief was



entered that sameday. |n accordance with Section 547(a)(1)(A), the period of two years after the entry
of the order for relief expired on November 21, 1998. The fird trustee in this case, the Chapter 13
Trustee, was gppointed on the petition date; therefore the dternate period enumerated in Section
547(a)(1)(B) of one year ater the gopointment of the fird trustee expired on November 21, 1997. The
later of these two dates is November 21, 1998. Accordingly, the time to initiate an avoidance action
pursuant to Section 547 expired on November 21, 1998.

The Chapter 7 Trudtee did not initiate this adversary procesding againg the Defendant until
February 12, 1999, dfter the limitations period expired. Therefore the Chapter 7 Trusteg s complaint is
time barred.®

Notwithstanding theforegoing, the Chapter 7 Trusee assartsthat the Satute of limitations set forth
in Section 546(a) of the Bankruptcy Code was equitably tolled during the pendency of the Debtor’s
Chapter 13 procesding. Equitabletalling preventsthe limitations period of Section 546(a) from expiring
when the trustee, depite the exercise of due diligence, is prevented from assarting a cause of action
because the trustee is unaware of the cause of action as a result of fraud or because of extraordinary
arcumgtances beyond the trusteg s contral which makeit impossibleto filethe action within thelimitations
period. Jobinv. Boryla(InreM & L Business Machine Company, Inc), 75 F. 3d 586, 591 (10" Cir.
1996); Emd & Youngv. Matsumoto (In re United Insurance Management Inc.), 14 F. 3d 1380, 1385 (9"
Cir. 1994); see do Hdmbergv. Ambrecht, 327 U.S. 392, 397 (1946)(“ Thisequitabledoctrine[ of talling]
isread into every federd daute of limitation.”). The key to when the limitations period beginsisthetime
whenthe plaintiff hasreasonable natice of the cause of action. Onewhofallsto act diligently cannot evoke
equitable principlesto excuse alack of diligence. Baldwin County Welcome Center v. Brown, 466 U.S.
147, 151 (1984); United Insurance Manegement, 14 F. 3d at 1386.

The bankruptcy court properly concluded that no fraud or other extraordinary circumstances
exised which would cause the gatute of limitationsto beequitably tolled. Leev. Nationd Home Centers,
Inc. (Inre Bodendein), 248 B.R. 808, 816-19 (Bankr. W.D. Ark. 2000). The Debtors clearly did not

The plain language of Section 546(a) mekesiit dear that the Statute of limitations runs from the
date thefird trustee is gppointed. Any subsequently gppointed trustee is subject to the origind Setute
of limitations and does nat receive a new period within which to initiate avoidance actions. McCusky v.
Centra Traller Sarvices Ltd., 37 F. 3d 1329, 1332 (8" Cir. 1994)(citing Ford v. Union Bark (Inre
San Joaguin Roedt Bef), 7 F.3d 1413, 1416 (9" Cir. 1993)).
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conced the potentid preferentid trandfers to the Defendant. To the contrary, the Debtors disclosed the
tranders in their origind satement of finandd affars The Chapter 13Trudee was thus aware of the
potentia causesof action and Smply chosenat to pursuethem. Theplanlanguage doesnot dter thisresult,
espeddly wherethe confirmed plan expresdy provided thet preferenceavoidanceactionsshdl beavalaole
to any party ininterest in the event dl creditors are not paid one hundred percent by April 1, 1998, more
then seven months before the expiration of the gatute of limitations period. Furthermore, & the time the
Chapter 7 Trudtee was gppointed, amaost three months remained before the expiration of the Satute of
limitations period. He likewise had natice of the potentid causes of action before the expiration of the
datute of limitations period and failed to timdy act.

SUmmary judgment in favor of the Defendant is gppropriate where the evidence irrefutably
demondrates thet the Chapter 13 Trustee and then the Chapter 7 Trustee discovered or should have
discovered the cause of action but failed to fileatimdy complaint. Ermngt & Young v. Masumoto (In re
United Insurance Management Inc.), 14 F. 3d 1380, 1385-86 (9" Cir. 1994). The existence of the
potentid preference avoidance actions againg the Defendant was dearly disdosed in the Debtors
datement of finendd affairs so both trusees were dearly on notice before the expiration of the limitations

period.

CONCLUSION

The bankruptcy court properly conduded that the statute of limitationsof 11 U.S.C. § 546(a) was
not equitably tolled during the course of the Debtors Chapter 13 case. Accordingly thebankruptcy court’s
order granting summeary judgment in favor of the Defendant and dismissing the Chapter 7 Trugtes's
complaint as untimey is afirmed.
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